U.S. DISTRICT COURT
EASTERN DISTRICT ARKANSAS

IN THE UNITED STATES DISTRICT COURT 0CT 21 2016
@C O P\’ FOR THE EASTERN DISTRICT OF ARKANSAS 1
LITTLE ROCK DIVISIONS JAMES W. McCORMACK, CLERK
By:

DEP CLER®K

MICHAEL ANDREW RODGERS and
GLYNN DILBECK PLAINTIFFS

cASENo. 416 — cv- T75 -BRW

VS.

COLONEL BILL BRYANT, IN HIS OFFICIAL DEFENDANT
CAPACITY AS DIRECTOR OF THE
ARKANSAS STATE POLICE

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Plaintiffs Michael Andrew
Rodgers and Glynn Dilbeck move this Court for a preliminary injunction. In support of this
motion, Plaintiffs submit the following:

1. Declaration of Plaintiff Michael Andrew Rodgers, attached and incorporated as
Exhibit 1;

2. Garland County Circuit Court Opinion in State v. Rodgers, Case No. CR 89-1, 90-1,
91-1, and 92-1, attached and incorporated as Exhibit 2.

3. Declaration of Plaintiff Glynn Dilbeck, attached and incorporated as Exhibit 3;

4. Email from State Trooper Cpl. Aaron Keith, describing conduct of Plaintiff Dilbeck,
which led to Ticket No. 2000317529, attached and incorporated as Exhibit 4;

5. Warning and citation records of the Arkansas State Police issued pursuant to §5-71-
212(a)(3), attached and incorporated as Exhibit 5. This exhibit includes a warning and a
citation for Plaintiff Dilbeck, respectively Warning No. W000328 and Ticket No.

2000317529, and



5. Plaintiffs’ brief filed contemporaneous with this motion.

WHEREFORE, Plaintiffs respectfully request that this Court:

1. Issue a preliminary injunction restraining Defendant, his employees, agents and
successors from enforcing §5-71-213(a)(3):

2. Lnter a judgment declaring that §5-71-213(a)3) on its face violates the United
States Constitution;

3. Award Plaintiffs costs and attorneys’ fees pursuant to 42 U,S.C. §1988; and

4. Grant such other and further relief as the Court deems just and proper.

Daled: f/’/}q//é

]



Respectfully Submitted,

Bettina E. Brownstein Law Firm
904 West 2™ Street, Suite 2
Little Rock, Arkansas 72201
Tel: (501)920-1764

Email: betiinabrownstengmaul.com

by Belle 7 0

Bettina E. Brownstein (85019)

and

Monzer Mansour (97144)

70 College Ave. Suite 10
Fayetteville, Arkansas 72701
Tel: (479) 521-6361

Email: monzerlaw@gmail.com
Attorneys for Plaintiffs

On behalf of the Arkansas Civil Liberties
Union Foundation, Inc.

CERTIFICATE OF SERVICE

I, Bettina E. Brownstein, do hereby certity that on this LH day of October, 2016,
I caused to be personally served Colonel Bill Bryant, Arkansas State Police, One State Police
Plaza Dr., Little Rock, AR 72209.

ﬁﬁmg W

Beltina L. Brownstein
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

MICHAEL ANDREW RODGERS

and GLYNN DILBECK PLAINTIFFS
vS. CASE No.
COLONEL BILL BRYANT, DEFENDANT

IN HIS OFFICIAL CAPACITY,
AS DIRECTOR OF THE ARKANSAS
POLICE

DECLARATION OF MICHAEL ANDREW RODGERS

MICHAEL ANDREW RODGERS hereby declares:

I.

I'am over the age of 21, competent. and have personal knowledge of the matters
attested to in this declaration.

I 'am a disabled veteran and have resorted to begging in order to have enough money to
live on.

When I beg, | do so by holding up a sign that identifies me as a veteran.

In 2015, I was arrested, put in jail and also received four additional citations. all under
§5-71-213(a)(3). The Prosecuting Attorney voluntarily dismissed one charge against
me. The District Court found me guilty on the other four charges, which were appealed
to the Garland County Court. I have been required to post bond and pay court fees. The
four remaining charges were dismissed by the Circuit Court, which found the law to be
unconstitutional. There were no appeals of the dismissals. There presently is no

criminal proceeding against me in any court in Arkansas.

EXHIBIT
\
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Unity In Spirit 1-501-463-4118 R.2

5. Although, I am now able to beg in Garland County, I am afraid o do so owside of
Garland County because of §5-71-213(a)(3). 1 am afraid of arrest, incarceration, charges,
and c¢riminal proceedings against me.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE
AND CORRECT.

—y
|

Executed this 2—»‘_, of October, 2016.

Sl // ///71 Q@«&'/’Zﬂ

Mmhae} Andrew 1 Rod ors.




IN THE CIRCUIT COURT OF GARLAND COUNTY, ARKANSAS

DIVISION 1
—3f pvewin
FILED
STATE OF ARKANSAS . PLAINTIFF
Vs, CASE No. CR 2016-CR-89-1, 90,91, and 92
Hme
MICHAEL ANDREW RODGERS T
ORDER OF DISMISSAL

On June 6, 2016, this Court held a hearing on Dcfendant’s Motion to Dismiss the
loitering charges against him in the four captioned cases. Appearing before the Court at the
hearing were attorneys Bettina E. Brownstein and Shane Etheridge in behalf of Defendant,
sponsored by the Arkansas Civil Liberties Foundation, Inc., and Terri Harris, Prosccuting
Attorney, Eighteenth Judicial District, for the Plaintiff. The basis for the motion was that the
law under which the charges were brought, Ark. Code Ann. §5-71-213 (a) (3), is
unconstitutional on its face under the First Amendment of the United States Constitution.

The Court {inds that the arguments of Defendant’s counsel and the law cited in the brief
in support of the Motion to Dismiss to be persuasive. The Court has also considered the
arguments of Plaintiff in its Response to the Motion to Dismiss. The Court finds that §5-71-
213 (a) (3) is unconstitutional on its face as overbroad because as written it cannot be applied
in a way as to avoid constitutional infirmity and it burdens substantially more speech than is
necessary to further any legilimate interest. Begging is a constitutionally-protected form of
speech because it involves the communication of information, dissemination, or the advocacy
of causes. The law in question is content-based because it prohibits speech on the basis of its

content — a request for money. As such, it fails the strict-scrutiny test, which is the applicable

A




test for a content-based restriction of speech, because it is not narrowly tailored to advance a
compelling state interest. The state does not have a compelling interest in excluding those
who beg in a peaceful manner. Even if the state could show a compelling interest, which it
has not done, this law s not narrowly tailored because it bans al} begging everywhere at all
times.

Ark. Code Ann §5-71-213 (a) (3) is also unconstitutional because it is not a valid time,
place and manner restriction in that it does not leave open ample, alternative channels of
communication. 1 is a complete ban on all begging, even peaceful begging.

Finally, Ark. Code Ann §5-71-213 ‘(a) (3) is unconstitutional because it bans protected
specch in traditional public fora, such as sidewalks, parks and other places historically held
open for speech.

THEREFORE. based upon the law and arguments of Defendant, as set forth in the
Motion to Dismiss, Brief in Support of Motion to Dismiss, and the Response to Motion to
Dismiss of Plaintiff, the Court finds that the motion is meritorious. For the reasons set for the
in this order, the Court finds that Ark. Code Ann. § 5-71-213 (a) (3) is unconstitutional on its

face and hereby ORDERS that the captioned cases B AND HEREBY ARE DISMISSED.

HOKOKABLE JOHNVYOMER WRIGHT
Garlgnd County Cirduif Judge

Dated: éﬁ? PI=Ya s



Approved as to form:

)

g&@/ Ethridge, Attorney for

fendant on behalf of the
Arkansas Civil Liberties Union Foundation, Inc,

/
! ens W /LAA..S)
Terri Harris, Prosecuting Attorney,
18" Judicial District, for Plaintiff




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

MICHAEL ANDREW RODGERS
and GLYNN DILBECK PLAINTIFFS

Vs, CASE No.

COLONEL BILL BRYANT,

IN HIS OFFICIAL CAPACITY

AS DIRECTOR OF THE

ARKANSAS STATE POLICE DEFENDANT

DECLARATION OF GLYNN DILBECK

GLYNN DILBECK hereby declares:

t. [am over the age of 21, competent, and have personal knowledge of the matters
attested to in this declaration.

2. T'have a very ilt daughter and have resorted to begging in order to have enough money
to live on and to help pay her medical bills.

3. When I beg. I do so by peacefully holding up a sign asking for money.

4. In September 2015, I received a citation under §5-71-213(a)(3) from an Arkansas State
Trooper while I was holding up a sign asking for money alongside the exit to an
interstate in Rogers, Arkansas. At trial in the District Court of Rogers, Arkansas, the
Prosecuting Attorney voluntarily dismissed the charge against me. There is no appeal
of the dismissal. There presently is no criminal proceeding against me in any court in

Arkansas involving §5-71-213(a}3).
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IDECLARE UNDER PENALTY OF PERJURY THAT THE FORE
AND CORRECT.

bcouted this_ 13 L. of Ootober. 2015,

GOING IS TRUR



Gabriela Salinas

from: Aaron Keith <, gov>
Sent: Thursday, September 22, 2016 6:47 AM

To: Gabriela Salinas

Subject: RE: DILBECK, GLYNN - LOITERING - RDC 10/7

Subject was standing at exit 83 S8 off ramp halding a sign asking for money as motorist were exiting off the interstate.

Cpl Aavon: M Keifiv #466
Arkansay Stade Police Troop- L
900 5 48t St

Springdale, AR 72762
(4797516663

aayon: keuh@asp-arlanios. gov-

From: Gabriela Salinas [ mailto:Gabriefa.Salinas@bentoncountyar.gov)
Sent: Tuesday, September 20, 2016 11:04 AM

To: Aaron Keith

Subject: DILBECK, GLYNN - L.OITERING - RDC 10/7

Thank you,

Gabricla Salinas

Case Coordinator

Benton County Depuly Prosecutors Office
100 NI "AY Strect

sentanville, AR 72712

Phone: (479) 2711737 oxt, 8541

Fax: (A79N271-5770

Privacy Notice

This e-mall, including any attachments, contains information intended only for the use of the individual or entity to
which itis addressed and may contain information that is privileged and/or confidential or is ctherwise protected by

EXHIBIT
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

MICHAEL ANDREW RODGERS and

GLYNN DILBECK PLAINTIFFS
VS, CASK No.
COLONEL BILL BRYANT, IN HIS OFFICIAL DEFENDANT

CAPACITY, AS DIRECTOR
ARKANSAS STATE POLICE

PLAINTIFFS’ BRIEF IN SUPPORT OF MOTION
FOR PRELIMINARY INJUNCTION

I. INTRODUCTION

Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Plaintiffs have filed a
motion for preliminary injunction requesting that this Court preliminarily enjoin Defendant from
enforcing Ark. Code Ann. § 5-71-213(a)(3), as it impermissibly abridges Plaintiffs’ rights to free
speech and due process, which are protected by the First and Fourteenth Amendments of the
United States Constitution. The statute prohibits all begging anytime anywhere and is a vague,
overbroad, content-based, restriction that leaves no suitable alternatives for the speech in
question to be expressed. 1t criminalizes otherwise law{ul conduct by restricting Plaintifts’ right

to communicate 1o others their need for money or other charity.

Ark. Code Ann. § 5-71-213(a)3) provides:

(a) A person commits the offense of loitering if he or she:



(3) Lingers or remains in a public place or on the premises of another for the purposes
of begging.
1. SUMMARY OF ARGUMENT

The First Amendment to the United States Constitution prohibits Congress from making
laws which abridge the freedom of speech. U.S. CONST. amend. . The Fourteenth Amendment
prohibit sa state from depriving any person of life, liberty, or property, without due process of
faw. U.S. CONST. amend. XIV. The Fourteenth Amendment extends application of the First
Amendment to actions of the states. /d. Arkansas’ prohibition on begging violates the First
Amendment because it is a content-based restriction on Plaintiffs” freedom of speech which is
not narrowly tailored to advance a compelling government interest nor does il.give fair warning
of which conduct is prohibited. Arkansas’ anti-begging statute bans all begging in all places at
all imes. It prohibits soliciting money itself without reference to any type of conduct. It makes
ita crime to request the help of others without recompense, either verbally, with a gesture, or by
using signage. In addition, the statute does not define the term “begging™ and does not give fair
notice as to what conduct is prohibited. It thus violates Plaintiffs ‘free speech and due process
rights.

Plaintiffs have engaged in begging in a completely peaceful and non-threatening manner
on several occasions in this state. They beg as a means of earning a living and in Plaintiff
Dilbeck’s case, also 1o help pay his daughter’s medical bills.

In 2015, Plaintiff Rodgers was arrested by the Hot Springs. Arkansas police, put in jail
and 1n addition, received four separate citations, all for violations of §5-71-213(a)(3). See LExhibit
1, 44 to Motion for Preliminary Injunction. He was required to post a bond to be released from

jail and incurred additional court costs and fees. The Prosecuting Attorney for the 18" Judicial
} 34 Y



District dismissed one charge. The Garland County District Court found Mr. Rodgers guilty on
the four other charges. Upon appeals de novo, these remaining charges were dismissed by the
Garland County Circuit Court, when it ruled that §5-71-213(a)(3 )is unconstitutional. See Exhibit
2 to Motion for Preliminary Injunction. Although Plaintiff Rodgers might now be able to beg in
Garland County, he is still subject to arrest or citation anywhere outside of Garland County. He
therefore refrains from begging for fear of arrest, incarceration, charges and criminal proceedings
against him. He wishes to continue to beg as a means of livelithood but is prevented from doing
by the anti-begging law. He thus has standing to bring this action and is entitled to a preliminary
injunction prohibiting enforcement of this law because he meets the four-part Dataphase test
applied in this circuit. Dataphase Sys., Inc. v. C' L Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981)
(en banc)).

Plaintiff Dilbeck was cited by the Arkansas State Police on September 10, 2015 for
holding up a sign asking for money. See Exhibits 3, 14, and 4 to the Motion for Preliminary
Injunction. The charge was subsequently voluntarily dismissed by the Prosecuting Attorney for
the 19" Judicial District. Although he would continue to beg, he is afraid to do so for fear of
citation, arrest, incarceration, charges and criminal proceedings against him. Plaintiff Dilbeck
also has standing to bring this action and is entitled to a preliminary injunction prohibiting
enforcement of this law because he meets the Dataphase test.

III. ARGUMENT
A. Plaintiffs Have Standing.
To maintain an action in federal court, each Plaintiff must show: (1) he has “suffered an

injury-in-fact”™; (2) the injury is “fairly . . . trace[able] to the challenged action of the defendant™;



and (3) it is “likely, as opposed to merely speculative, that the injury will be redressed by a
favorable decision.” Lujan v. Defenders of Wildlife, 504 1).S. 555, 560-61 (1992).

In Harmon v. Kansas City, 197 F. 3d 321 (8" Cir. 1999), the Eighth Circuit articulated the
test for asserting an as-applied statutory challenge: standing to challenge a statute or ordinance as
applied is present when the challenger has experienced a direct injury or will soon sustain a
direct injury redressable by the court. /d. at 326 (citing See Alexander v. City of Minneapolis, 928
1-.2d 278, 281-82 (8th Cir. 1991); Falley Forge Christian College v. Americans United for
Separation of Church & State, Inc., 454 U.S. 464, 472 (1982)); Postscript Enfer., Inc. v Westfall,
771 F.2d 1132, 1135-36 (8th Cir. 1985)). "[1]t is not necessary that [the Plaintiff] first expose
himself. . . to actual arrest or prosecution to be entitled to challenge a statute that he . . . claims
deters the exercise of hus . . . constitutional rights." Id. (quoting Steffel v Thompson, 415 U.S.
452, 459 (1974)).

Plaintiffs meet the Lujan and Harmon tests. They have suffered actual injury from the
application of an unconstitutional statute in the past, fear suffering actual injury in the future due
{o its enforcement by Defendant, and the threat of future injury will be redressed by a lavorable
decision by this Court. Defendant’s employees routinely warn and cite individuals around the
state for begging in violation of § 5-71-213(a)(3) that later result in criminal prosecutions against
these individuals, See Exhibits 3 and 4 to the Motion for Preliminary Injunction. As a result of
this reality and their prior experiences, Plaintiffs fear actual injury in the future if they continue
10 beg. This fear is real and not speculative.

In addition, Plaintiffs have standing to bring and do bring a facial challenge to the statute.
See Schaumburg, 444 U.S. at 634. (“Litigant whose own activities are unprotected may

nevertheless challenge a statute by showing that it substantially abridges the First Amendment



rights of other parties not before the court.™) In this instance, however, the litigants also have
standing due to their own activities and actual injuries.
B. The Preliminary Injunction Standard.

In determining whether Plaintiffs are entitled to a preliminary injunction, the relevant
factors are: “(1) the probability of success on the merits; (2) the threat of irreparable injury to the
movant; (3) the balance between this harm and the injury that granting the injunction will inflict
on other interested parties; and (4) whether the issuance of an injunction is in the public interest.”
Dataphase Sys., Inc. 640 T.2d at 114. However, “[w]hen a Plaintiff has shown a likely violation
of his or her First Amendment rights, the other requirements for obtaining a preliminary
injunction are generally deemed to have been satisfied.” Phelps—Roper v. Troutiman, 662 F.3d
485, 488 (8th Cir.2011). It is well-settled law that a "loss of First Amendment freedoms, for
even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 427
U.S. 347,373 (1976) (plurality). If Plaintiffs can establish a sufficient likelihood of success on
the merits of their First Amendment claims, they will also have established trreparable harm.
Phelps-Roper v, Nixon, 545 F.3d 685, 689-90 (8th Cir. 2008) (internal quotations omitted),
overruled on other grounds by Phelps-Roper v. City of Manchester, 697 F. 2d. 678 (8% Cir.
2012); see also Marcus v. lowa Pub. Television, 97 F.3d 1137, 1140-41 (8th Cir.1996); Kirkeby
v. Furness, 52 F.3d 772, 775 (8th Cir. 1995). The balance of equities, too, generally favors
constitutionally-protected freedom of expression, Nixon, 645 F.3d at 691, and it is always in the
public interest to protect constitutional rights. Id, see also Connection Distrib. Co. v. Reno, 154
F.3d 281, 288 (6th Cir.1998) {(quotations omitted); Kirkeby, 52 F.3d at 775 (citing Frisbhy v,

Schuliz. 487 U.S. 474, 479 (1988)).



C. Plaintiffs Are Likely To Succeed On The Merits.

At this stage of the proceedings, the role of the Court is not to determine the
constitutionality of the begging statute but rather the likelihood of Plaintiffs’ success in
prevailing on his challenge. See Glenwood Bridge, Inc. v. City of Minneapolis, 940 F.2d 367, 371
(8th Cir.1991). (In considering the likelihood of the movant prevailing on the merits, a court does
not decide whether the movant “will ultimately win™). Because Plaintiffs are challenging the
constitutionality of a state statute, they must demonstrate that they are likely “to prevail on the
merits.” Planned Parenthood Minn.,, N.D., 8.D. v. Rounds, 530 F.3d 725, 732 (2008). Under
Dataphase and Rounds, Plaintiffs can show likelihood of success on the merits.

1. Begging is a constitutionally-protected form of speech.

The United States Supreme Court has long protected speech in the form of solicitation for
money. Schaumburg v. Citizens for Beiter Env't, 444 U.S. at 833 (citing New York Times Co. v.
Sullivan, 1376 U.S. 254 (1964); Bates v. States Bar of Arizona, 433 U.S. 350, 363 (1977)). In
Schaumburg, the Supreme Court held unconstitutional a city ordinance which prohibited
solicitations without a permit because charitable solicitations include a variety of speech interests
that are within the protection of the First Amendment. Schaumburg, 444 U.S. at 833. Such
interests include the communication of information, the dissemination and propagation of views
and ideas, and the advocacy of causes. Id Begging, like charitable solicitations, involves
substantial speech interests and is thus protected by the First Amendment. See Speef v. Schuetie,
726 F.3d 867, 878 (6th Cir. 2013) (holding Michigan’s anti-begging statute an unconstitutional
violation of the First Amendment); Clatterbuck v. City of Charlottesville, 708 F.3d 5349, 553 (4th
Cir. 2012} (“the speech and expressive conduct that comprise begging merit First Amendment

Protection™); Gresham v, Peterson, 225 I.3d 899, 904 (7th Cir. 2000) (“the Court’s analysis in



Schaumburg suggests little reason to distinguish between beggars and charities in terms of the
First Amendment’s protection of their speech™): Smith v. City of Fort Lauderdale, 177 1F.3d 954,
956 (11th Cir. 1999) (agreeing that begging is speech entitled to First Amendment Protection);
Loper v. New York City Police Dep’t, 999 F.2d 699, 704 (2nd Cir. 1993) (finding that the
distinction between begging and charitable solicitations “is not a significant one for First
Amendment purposes.”™); Redondo Beach v. City of Redondo Beach, 657 F.3d 936, 945 (9th Cir.
2011) (striking down an ordinance that disallowed requesting money from motor vehicles
because such solicitation “constitutes protected expression under the First Amendment™); ACLU
of Nevada v. City of Las Vegas, 466 F.3d 784, 792 (9th Cir. 2006) (ordinance prohibiting
begging violated First Amendment because “solicitation is a form of expression entitled to the
same constitutional protections as traditional speech.”)

Courts have found no real distinction between the type of speech involved in charitable
solicitations and that involved in begging, since in the former the solicitation is on behalf of
others and in the [atter the solicitation is on behalf of one’s self. See Loper, 999 I'.2d at 704 (*We
see little difference between those who solicit for organized charities and those who solicit for
themselves in regard to the message conveyed.”). “Begging is indistinguishable from charitable
solicitation for First Amendment purposes [and 10] hold otherwise would mean that an
individual’s plight is worthy of less protection in the eyes of the law than the interests addressed
by an organized group.”™ Speer, 726 F.3d at 867.

Though not all begging conveys the various protected speech interests enumerated in
Schaumburg —communication of information, the dissemination and propagation of views and
1deas, and the advocacy of causes— it usually does involve some communication of that nature.

See Schaumburg, 444 .S, at 833; Loper, 999 F.2d at 704 (emphasis added). The very nature of



begging inherently communtcates important political or social messages related to the
individual™s necd for food, shelter, transportation or care such as one’s veteran status,
unemployment, homelessness, and disability. See Gresham v. Peterson, 225 F.3d at 905; Loper,
999 IF.2d at 704. Even absent particularized speech, the very image of a homeless person itself
conveys a message of need for support and assistance. /d. “While some communities might wish
all solicitors, beggars and advocates of various causes be vanished from the streets, the First
Amendment guarantees their right to be there, deliver their pitch, and ask for support.” Gresham,
225 F.3d at 905.

Thus, because there is little difference between solicitations by charitable organizations
and those made by the indigent and because the U.S. Supreme Court has held that charitable
solicitations constitute free speech under the protections guarantieed by the First Amendment,
Arkansas’ statute prohibiting begging restricts constitutionally-protected free speech.

State courts analyzing similar laws have also invalidated them as unconstitutional under
the First Amendment. See ¢.g., People v. Hoffstead, 905 N.Y.S.2d 736 (N.Y. App. Term, 2010);
Benedict v, City of Cambridge, 679 N.E. 2d 185 (Mass. 1997); Ledford v. N.Y. City Police Dpt.,
999 F.2d 699 (C.A. 2 (N.Y.) 1993)). The Garland County Circuit Court has ruled that the very
statute challenged in this action is unconstitutional. See Exhibit 2 to the Motion for Preliminary
Injunction.

2. Ark. Code Ann, § 5-71-213(a)(3) fails strict scrutiny
because it is a content-based restriction that is not
narrowly tailored to advance a compelling state interest.

When a statule is content-based, the appropriate test to apply is strict scrutiny.

Clatterbuck, 708 F.3d at 555, Under this test, the statute may only be upheld only if it is

narrowly tailored to further a compelling government interest. /d.



A distinction is content-based if it distinguishes content, valuing some forms of speech
over others to distort public debate, to restrict expression because of its message, its ideas, its
subject matter, or to prohibit the expression of an idea simply because society finds the idea itself
offensive or disagreeable. /d/. at 556. The Eighth Circuit has stated that “the principal inquiry in
determining content neutrality in speech case, generally, and in time, place or manner cases, in
particular, is whether the government has adopted a regulation of speech because of
disagreement with the message it conveys.” Frye v. Kansas City Missouri Police Depi. 373 F.3d
785, 790 (8" Cir. 2004) (quoting Hill v. Colorado, 530 U.S. 703, 719)). Restrictions on speech
are presumptively invalid, and the government bears the burden to rebut the presumption. U.S. v.
Plavboy Entm’t Group, 529 U.S. 803, 816 (2000). The Arkansas statute at issue is content-based
because the state legislature disagrees that people should be allowed to request money or other
charity from others. It prohibits all speech related to begging and in doing so, it makes a
distinction between requests for charity and other forms of expression -- such as those made by
politicians asking for a vote, or anyone else holding up a sign with a message if not asking for
charity. Prohibitions on begging serve to silence both speech and conduct on the basis of the
message itself (a request for assistance) while leaving other types of messages untouched. Loper,
999 F.2d at 705.

Arkansas does not have a compelling interest in excluding those who beg in a peaceful
manner from communicating with their fellow citizens when none of the popularly presumed
“evils” that are associated with begging are present and can be addressed with other existing
laws. Moreover, even if’ Arkansas does have a compelling interest in preventing the evils
sometimes associated with begging, “a statute that totally prohibits begging everywhere cannot

be considered ‘narrowly tailored” to achieve that end.” See /d. (holding that a New York statute



very similar to Arkansas® was not narrowly tailored to a compelling interest). In addition, when
laws exist independent of the statute at issue which serve to curb the evils associated with
begging, such as those proscribing harassment, intimidation, and fraud, or road safety, see ¢.g.,
Ark. Code Ann. §§ 5-71-207, 208, 209, 213(a)(1), 214, a law which prevents an individual from
peacetully requesting assistance is overbroad because it unnecessarily stifles speech unrelated to
any legitimate government interest. See id. at 705-06. See Schaumberg, 444 U.S. at 637.

Thus, the statute at issue prohibits conduct on the basis of its content and Arkansas does
not have a compelling government interest in prohibiting begging that is not already served by
other statutes aimed at alleviating the presumed potential evils of begging, the statute at issue
fails strict scrutiny and is unconstitutional. And, even assuming there is a compelling
government interest at stake (which Plaintiffs do not concede), § 5-71-213(a}(3) is not narrowly-
tailored to further that interest. Therefore, it fails the strict scrutiny test.

3. Section 5-71-213(a)(3) is uncenstitutional even
as a time, place and manner restriction because
it is not content-neutral and does not leave open
ample, alternative channels of communication.

Arkansas® prohibition against loitering with the intent {o beg can only pass constitutional
muster if the prohibition is necessary to serve a compelling state interest and is narrowly tailored
to achieve that end; or, the prohibition can be characterized as a regulation of the time, place and
manner of expression that is content neutral, is narrowly tailored to serve significant government
interests and leaves open alternative channels of communication. Loper, 999 F. 2d at 704-705
(citing Perry Educ. Ass'nv. Perry Local Educators Ass 'n, 460 1.S. 37, 45 (1987). The statute is
an unconstitutional restriction on an individual’s right to beg because even if the statute serves a
substantial government interest and is deemed narrowly-tailored (which Plaintiffs do not

concede), 1t is not content neutral and does not leave individuals with ample, alternative channels

10



of communication. Thus, it cannot possibly be upheld as a permissible time, place, and manner
restriction.

In Loper, the Second Circuit held a statute very similar to Arkansas’ to be
unconstitutional. /o Although the court believed the statute was content-based because it
prohibited all specch related to begging, the court found that even if the statute were analyzed as
a restriction on the time, place and manner of expression, it would still fail because its total
prohibition did not leave open alternative channels of communication. /d at 705. Like the statute
at issue in Loper, the Arkansas statute prohibits loitering in all public places as well as on
privately-owned property. Cf. Smith v. City of Fort Lauderdale, 177 F.3d 954 (11th Cir. 1999).
In Smith, the Eleventh Circuit upheld a law restricting begging within the Fort Lauderdale Beach
area noting the city’s significant interest in promoting its tourism industry. /d. However, in doing
so, the court also noted that Fort Lauderdale’s law left open ample alternative channels of
communication because it allowed begging on streets, sidewalks, and in many other public
places throughout the city. /d. at 956-57. Unlike the law at issue in Smith, the statute here does
not leave open arry alternative channels of communication, much less “ample™ ones. Thus,
because it restricts constitutionally-protected speech without leaving open an alternative means
such expression, it is not a permissible time, manner and place restriction but rather is an
unconstitutional restriction of individuals’ freedom of speech.

4. Arkansas’ anti-begging law bans speech in traditional public fora.

Section 5-71-213(a)(3) bans begging in all public places. In doing so, it prohibits a
specific kind of speech in all public fora, including those traditionally held out as public, such as
sidewalks. parks and other places historically held open for speech. “Streets, sidewalks, parks,

and other similar public places are so historically associated with the exercise of First
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Amendment rights that access to them for the purpose of exercising such rights cannot
constitutionally be denied broadly and absolutely.” Hudgens v. NLRB, 424 U.S. 507, 515 (1976).
To withstand a constitutional challenge to the validity of a law that bans all begging in public
fora, Defendant must show that its regulation is necessary to serve a compelling state interest and
that it is narrowly drawn to achieve that end.” Perry FEduc. Ass'n v, Perry Local Educators’
Ass'n, 460 U.S. 37, 45 (1983). Additionally, when restricting speech in public places, the
government must “leave open alternative channels for communication.” Ward v. Rock Against
Racism, 491 U.S. 781, 789 (1989). Section 5-71-213(a)(3) meets none of these tests.

5. Section 5-71-213(a) is void for vagueness

A statute defining an offense for which one may be punished is void for vagueness under
due process standards, unless it gives one of ordinary intelligence fair notice that his
contemplated conduct is forbidden, so he may act accordingly.” Papachrisiou v. City of
Jacksonville, 405 U.S. 156, 162 (1972); see also, Grayned v. City of Rockford, 408 U.S. 104, 108
(1972). A criminal statute which does not furnish a sufficiently ascertainable standard of guilt
does not meet constitutional due process requirements. Herndon v. Lowry, 301 U.S. 242 (1937).
Moreover, "A law's failure {o provide fair notice of what constitutes a violation is a special
concern where laws 'abut upon sensitive areas of basic First Amendment freedoms.™ Srahl v
City of St. Louis, Missouri, 687 F.3d 1038, 1041 (8" Cir, 2012).

Section 5-71-213(a) does not define “begging.” It is not defined in any related law.
Black’s Law Dictionary, Thompson, West, (8" ed. 2004) defines “beg” as “to request earnestly,
beseech™ or “to ask for charity, especially habitually or pitiably.” “Charity” is defined as “aid
given to the poor, the suffering, or the general community for religious, educational, economic,

public safety, or medical purposes.” fd The possibilities for violation of the anti-begging law
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appear endless. The law may be interpreted to prohibit organizations from soliciting monetary
contributions for firemen, police, political candidates, or student sports organizations, It may be
interpreted to extend to forms of aid beyond money or food. The law is not clear and “does not
provide fair notice as to what conduct is forbidden.™ Stahl, 687 F. 3d at 1041.

6. Section 5-71-213(a) is facially invalid as overbroad.

Section 5-71-213(a) is invalid as overbroad on its face. As written, it can never be applied
in a way as to avoid constitutional infirmity because it burdens substantially more speech than
necessary to further any legitimate government interest. Bd. of Tr. of State Univ. of New York,
492 U.S. at 478 (1989); Phelps-Roper, 545 F. 3d at 692. It affects the First Amendment rights of
everyone who would beg except for § 5-71-213(a)(3). Therefore, it is subject to a facial
challenge.

Arkansas State Troopers routinely issue warnings and citations under the anti-begging
law. See Exhibit 5 1o the motion for preliminary injunction. Under Supreme Court decisions,
Plaintiffs may bring a facial challenge to assert the rights of others to beg in this state. For this
additional reason, this law is subject to a facial challenge.

D. Plaintiffs Will Suffer [rreparable Harm in the Absence of a
Preliminary Injunction,

Plaintiffs will suffer irreparable harm if a preliminary injunction is not granted because
their First Amendment rights are being abridged. Phelps-Roper v. Nixon, 509 F.3d 480, 488 (8th
Cir. 2007.) There is no remedy at law which can compensate for the loss of this protected free
speech rights. Nat | People s Action v. Village of Wilmette, 914 F.2d. 1008, 1013 (7" Cir. 1990).

E. The Balance between This Harm and the Injury That Granting
The Injunction Will Inflict On Other Interested Parties.
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Here, the balance of equities tips decidedly in Plaintiffs’ favor. Nixon, 509 F.3d at 488. In
the absence of a preliminary injunction, enforcement of challenged provisions of the law will
prevent Plaintiffs from exercising his First Amendment right. On the other hand, if the Court
grants a preliminary injunction, Defendant will suffer no harm. Any interest government has in
preventing the evils associated with begging can be addressed by other state laws, such as those
proscribing harassment, intimidation, fraud, or road safety. Ark. Code Ann. $$ 5-71-207, 208,
209, 213(a)1), and 214. See Schaumberg, 444 1).5. at 637.

F. The Public Interest.

Finally, the grant of a preliminary injunction would serve the public interest. It is
axiomatic that the public interest is served by upholding the Constitution and preventing the
enforcement of unconstitutional laws. Nixon, 509 F.3d 488 (8th Cir. 2007). Because the Act is
unconstitutional, the public interest will be served by an injunction against it.

IHL.CONCLUSION

For the reasons set forth above, Plaintiffs respectfully request that the Court grant their

motion for a preliminary injunction and enjoin Defendant from enforcing the begging law during

the pendency of this litigation.

Dated: g /;/r/ / /é
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Respectfully Submitted,

Bettina E. Brownstein Law Firm

904 West 2" Street, Suite 2

Little Rock, Arkansas 72201

Tel: (501)920-1764

LEmail: betunabrownstein‘egmail.com

By
Bettina E. Brownstein (85019)

and

Monzer Mansour (97144}

70 College Ave. Suite 10
Fayetteville, Arkansas 72701
Tel: (479) 521-6361

Email: monzerlaw@gmail.com
Attorneys for Plaintiffs

On behalf of the Arkansas Civil Liberties Union
Foundation, Inc.

CERTIFICATE OF SERVICE

I, Bettina E. Brownstein, do hereby certify that on this lﬂ day of October, 2016, 1
caused to be personally served Colonel Bill Bryant, Arkansas State Police, One State Police

Plaza Dr., Little Rock, AR 72209

RU o

Bettina I2. Brownstein
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