
 

CASE NO. CV 14-462 
IN THE ARKANSAS SUPREME COURT 

 

 

Mark Martin, ET AL 

 

) 

) 

DEFENDANTS/ 

APPELLANTS 

vs.  )  

 

Freedom Kohls, ET AL 

) 

) 

) 

 

PLAINTIFFS/ 

APPELLEES 

___________________________________________________________ 
 

ON APPEAL FROM THE 

CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS 

 

THE HONORABLE TIMOTHY DAVIS FOX, CIRCUIT JUDGE 

___________________________________________________________ 

 

BRIEF OF PLAINTIFFS/ APPELLEES 

AND SUPPLEMENTAL ADDENDUM 

 

VOLUME 1 of 1 

___________________________________________________________ 

 

 

Jeff R. Priebe (AR 2001124) 

James, Carter & Coulter, PLC 

500 Broadway, Suite 400 

Little Rock, AR  72201 

Telephone: (501) 372-1414 

Facsimile: (501) 372-1659 

Email: jpriebe@jamescarterlaw.com 

 

 

 

 

  

Deborah Truby Riordan (AR 93231) 

Appellate Solutions, PLLC 

d/b/a Riordan Law Firm 

425 West Capitol Ave., Suite 217 

Little Rock, AR  72201 

Telephone: (501) 235-8235 

Facsimile:  (501) 235-8234 

Email:deb@arklawoffice.com 

 

 

 

Attorneys for Plaintiffs/ Appellees 

 



i 
 

TABLE OF CONTENTS 
 

Points on Appeal .....................................................................................................iv 
 

Table of Authorities ................................................................................................v 
 
Counter Statement of the Case ......................................................................... SoC 1 
 

Argument.......................................................................................................... Arg 1 
 

  I. Standard of Review................................................................................ Arg 1 

 

  II. Statutory and Constitutional Framework ............................................... Arg 2 

 

 A.  Article 3, Section 1 of the Arkansas Constitution ........................... Arg 2 
 

B.  Act 595 of 2013................................................................................ Arg 4  

 

III. The Circuit Court Had Jurisdiction to Issue  

 a Preliminary Injunction ........................................................................ Arg 8 

 

A.  Plaintiffs established standing to challenge Act 595 ....................... Arg 9 

 

 B.  Sovereign immunity does not apply ................................................ Arg 10 

 

 C.  Necessary parties are not omitted  ................................................... Arg 12 

 

 IV. The Preliminary Injunction Standard in Arkansas ................................ Arg 14 

 

A. The Circuit Court acted within its discretion  

 in finding that Plaintiffs would suffer irreparable harm  

 absent a preliminary injunction ....................................................... Arg 14 

 

B.   The Circuit Court acted within its discretion in finding  

that Plaintiffs are likely to succeed on the merits. .......................... Arg 16 

 

1. This Court’s precedents are clear that the Arkansas 

Constitution fiercely protects against the General  

Assembly’s interference with Article 3 of the  

Arkansas Constitution ..................................................................... Arg17 

 



ii 
 

2. Extra-constitutional qualifications have been stricken by  

 this Court  in other contexts. ..................................................... Arg 21 

 

3.   Other states’ interpretations of proof of identity statutes .......... Arg 22 

4.  HAVA and NVRA do not compel states to adopt  

 proof of identity requirements. ................................................. Arg 28 

 

Conclusion ....................................................................................................... Arg 30 
 

Certificate of Service ....................................................................................... Arg 31 
 

Certification of Compliance ............................................................................. Arg 32 

 

Supplemental Addendum ........................................................................ Supp. Add. 1 

 

Plaintiff’s Response to Motion to Shorten Time .......................... Supp. Add. 2 

Exhibit A- Notices of Deposition to All  

Named Plaintiffs ................................................................. Supp. Add. 6 

 

Secretary of State’s Reply to Plaintiff’s Response to  

Motion to Shorten Time ............................................................ Supp. Add. 15 

 

Plaintiff’s Motion to Quash Subpoenas ..................................... Supp. Add. 20 

Exhibit A- Subpoena to Rick Hogan ............................... Supp. Add. 25 

 

Exhibit B- Subpoena to Breck Hopkins .......................... Supp. Add. 28 

 

Exhibit C- April 18, 2014 Correspondence 

transmitting Secretary of State’s First Set of  

Interrogatories and Requests for Production ................... Supp. Add. 31 

 

Plaintiff’s Reply to the Secretary of State’s Response to  

Motion to Quash and Response to Motion to Compel .............. Supp. Add. 37 

Exhibit 1- April 21, 2014 Email among Jeff Priebe,  

Martha Adcock and Joe Cordi ......................................... Supp. Add. 46 

 

Exhibit 2- April 18, 2014 correspondence  

from Jeff Priebe to Judge Fox ......................................... Supp. Add. 47 

 



iii 
 

Exhibit 3- April 22, 2014 correspondence  

from Jeff Priebe to Judge Fox ......................................... Supp. Add. 48 

 

Exhibit 4- June 19, 2013 Minutes of State Board of  

Election Commissioners .................................................. Supp. Add. 50 

 

Exhibit 5- April 21, 2014 Email from  

Alex Reed to Jeff Priebe .................................................. Supp. Add. 54 

 

Exhibit 6- House Appropriations Bill 1159 .................... Supp. Add. 55 

 

 

  



 

iv 
 

POINTS ON APPEAL 

 

I. The Circuit Court correctly held that Plaintiffs established standing to 

challenge the constitutionality of Act 595 of 2013. 

 

 Jegley v. Picado, 349 Ark. 600, 80 S.W.3d 332 (2002); 

 

 Thompson v. Arkansas Social Services, 282 Ark. 369, 669 

S.W.2d 878 (1984). 

 

II. The Circuit Court correctly held that sovereign immunity does not 

prohibit the court’s ability to issue a temporary injunction and to 

declare Act 595 unconstitutional. 

 

 Cammack v. Chalmers, 284 Ark. 161, 680 S.W.2d 689 (1984);  

 Jensen v. Radio Broadcasting Co., 208 Ark. 517 (1945). 

III. The Circuit Court correctly held that all necessary parties have been 

named in the action. 

 

 Ex parte Young, 209 U.S. 123, 28 S.Ct. 441 (1908); 

 

 Ark. Code Ann. § 7-4-101. 

 

IV. The Circuit Court did not abuse its discretion in issuing a preliminary 

injunction. 

 

 Rison v. Farr, 24 Ark. 161 (1865); 

 

 Arkansas Constitution, Article III, Sec. 1, 2. 

 

V. The Circuit Court did not err in declaring Act 595 of 2013 

unconstitutional.  

 

 Rison v. Farr, 24 Ark. 161 (1865); 

  

 Weinschenk v. State, 203 S.W.3d 201 (Mo. 2006). 
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COUNTER-STATEMENT OF THE CASE 

 

Act 595 of the 89th General Assembly, formerly Senate Bill 2, was formally 

passed by both houses of the Arkansas General Assembly on March 19, 2013. 

(Add. 47)0F

1 It was vetoed by the Governor on March 25, 2013, because it 

“unnecessarily restricts and impairs our citizens’ right to vote.” (Add. 55) The 

Governor’s veto was overridden by the Arkansas Senate on March 27, 2013, and 

then by the Arkansas House of Representatives on April 1, 2013. (Add. 57) Act 

595 took effect on January 1, 2014. 

Act 595 erects an obstacle between voters and the ballot box by establishing 

a new qualification for in-person voting in the State of Arkansas.  The new “proof 

of identity” qualification is found in Section 2 of Act 595, which amends Ark. 

Code Ann. § 7-5-201 and addresses voting on election day, and in Section 6 of Act 

595, which amends Ark. Code Ann. § 7-5-418(c) to include the “proof of identity” 

requirement for voters who participate in in-person early voting. 

Act 595 amends Ark. Code Ann. § 7-1-101 to specify what documents 

suffice as “proof of identity”: 

                                            
1 Unless otherwise noted, all references to the Addendum are to the Addendum 

submitted by the Attorney General on behalf of the members of the Arkansas State 

Board of Election Commissioners. 
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(30)(A) “Proof of identity” means: 

(i) A voter identification card under § 7-5-322; or 

(ii) A document or identification card that: 

(a) Shows the name of the person to whom the document was issued; 

(b) Shows a photograph of the person to whom the document was 

issued; 

(c) Is issued by the United States, the State of Arkansas, or an 

accredited postsecondary educational institution in the State of 

Arkansas; and 

(d) If displaying an expiration date: 

(1) Is not expired; or 

(2) Expired no more than four (4) years before the date of the election 

in which the person seeks to vote. 

 

A qualified voter’s failure or inability to present “proof of identity” at the 

polling place removes the qualified voter’s ability to cast a regular ballot, limiting 

the qualified voter to casting only a “provisional” ballot. See Ark. Code Ann. § 7-

5-305.  Section 5 of Act 595, implemented as Ark. Code Ann. § 7-5-321, provides 

that qualified voters who cast provisional ballots will only have their votes counted 

if they make an additional trip to appear at the County Board of Election 

Commissioners or the County Clerk by noon the Monday following the election 

and either provide proof of identity or swear under penalty of perjury that they are 

either “indigent” 1F

2 or have a religious objection to being photographed. See Ark. 

                                            
2 Although the statute refers to indigency as the basis of a potential, subsequent 

waiver of the “proof of identity” requirement, the term is not defined nor is there 

any explanation as to why the affidavit cannot occur at the time of voting.  

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS7-5-322&originatingDoc=NAB7FEC60ED6A11E286B1AC049B5CF712&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Code Ann. § 7-5-321.  On January 1, 2014, the Arkansas State Board of Election 

Commissioners (“ASBEC”) adopted Emergency Rules for Voter Identification, 

which implement Act 595’s “proof of identity” requirements. (Add. 37, 123-25, 

128-29)  

 On April 16, 2014, Appellees Freedom Kohls, Toylanda Smith, Joe Flakes, 

and Barry Haas, registered voters in Pulaski County, Arkansas, filed in the Pulaski 

County Circuit Court a Complaint for Injunctive and Declaratory Relief 

challenging the constitutionality of those sections of Act 595 which mandate that 

registered voters provide specifically-designated “proof of identity” each and every 

time they seek to cast an in-person ballot.  The defendants named in the Complaint 

are Mark Martin, in his official capacity as Arkansas Secretary of State and in his 

official capacity as Chair of the ASBEC, as well as Rhonda Cole, C.S. Walker, 

James Harmon Smith, III, Stuart Soffer, Barbara McBryde, and Chad Pekron in 

their official capacities as Commissioners of the ASBEC.   (Add. 1)   

 Pursuant to Rule 65, Plaintiffs filed a Motion for Preliminary Injunction on 

April 22, 2014, asserting a facial challenge to the “proof of identity” requirements 

of Act 595, specifically, those set forth in Sections 1, 2, 4, 5, and 6, as well as 

Rules 801 and 802 of the ASBEC’s Emergency Rules for Voter Identification, 

which implement Act 595’s “proof of identity” requirements. (Add. 37, 123-25, 

128-29) Plaintiffs supplemented their Motion on April 25 and April 30, addressing 
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the Circuit Court’s previous ruling declaring Act 595 unconstitutional, as well as 

decisions of other courts construing similar proof of identity requirements. (Add. 

139, 150)  ASBEC filed a Response to Plaintiffs’ Motion for Preliminary 

Injunction on May 1, and an Answer to the Complaint on May 9. (Add. 274, 346) 

Defendant Martin filed a Response to Plaintiffs’ Motion for Preliminary Injunction 

and an Answer to Plaintiffs’ Complaint on May 2. (Add. 293, 306)  Thereafter, 

multiple discovery motions and responses were filed by the parties. (SOS Add. 

111, 118; Supp. Add. 2, 15, 20, 37) Those motions remain pending.   

 A hearing was held on Plaintiffs’ Motion for Preliminary Injunction on May 

2, 2014, wherein the parties stipulated that Plaintiffs were registered voters in 

Pulaski County, Arkansas.  (Ab. 1)2F

3  Following the arguments of counsel, the 

Circuit Court granted a preliminary injunction of the enforcement of the “proof of 

identity” provisions of Act 595 and sua sponte stayed the injunction, given the 

pendency of an appeal of another decision concerning the absentee provisions of 

Act 595, Arkansas State Board of Election Commissioners v. Pulaski County 

Election Commission, Supreme Court Case No. CV-14-371, as well as the 

immediacy of the May primary elections. (Ab. 49-54)  On May 23, 2014, the 

                                            
3 References to the Abstract unless otherwise noted are to the Abstract prepared by 

the Attorney General on behalf of the commissioners of ASBEC. 
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Pulaski County Circuit Court entered a formal Order (Add. 357) finding that: 

1. Plaintiffs have standing to make a facial challenge to Act 595.   

 2. The “proof of identity” documentation required by Act 595 constitutes 

an additional qualification to the right to vote, in violation of Article 3, Section 1 of 

the Arkansas Constitution.  Accordingly, Defendants were ordered enjoined and 

restrained from enforcing the “proof of identity” provisions contained in Act 595, 

and the rules promulgated as a result of Act 595 that specifically require election 

officials to require voters to produce “proof of identity” prior to casting a ballot 

either during early voting or on Election Day. 

 3. Plaintiffs made the requisite showing of irreparable harm in the event 

that the “proof of identity” provisions of Act 595 are enforced. 

 4. Plaintiffs showed a likelihood of success on the merits given the facial 

unconstitutionality of the “proof of identity” provisions of Act 595. 

 5. The Court sua sponte stayed its decision pending the outcome of 

Arkansas State Board of Election Commissioners v. Pulaski County Election 

Commission, Supreme Court Case No. CV-14-371. 

Defendants timely filed notices of appeal on May 23, 2014. (Add. 362, 365) 

The question before this Court is whether the Circuit Court abused its discretion in 

granting a temporary injunction based on Plaintiffs’ facial challenge to the 

constitutionality of the “proof of identity” requirements for in-person voting. 



 

Arg 1 

 

ARGUMENT 
 

I. Standard of Review 

This appeal stems from the Pulaski County Circuit Court’s issuance of a 

preliminary injunction and declaration that portions of Act 595 of 2013 are 

unconstitutional.  (Add. 357) Arkansas Rule of Appellate Procedure Civ. 2(a)(6) 

renders the Circuit Court’s Order immediately appealable.   

 In determining whether to issue a preliminary injunction pursuant to Ark. R. 

Civ. P. 65, Arkansas courts consider (1) whether irreparable harm will result in the 

absence of a preliminary injunction, and (2) whether the moving party has 

demonstrated a likelihood of success on the merits.  See Custom Microsystems, 

Inc. v. Blake, 344 Ark. 536, 425 S.W. 3d 453, 456 (2001).  This Court reviews the 

grant of a preliminary injunction under an abuse-of-discretion standard.  See AJ & 

K Operating Co., Inc. v. Smith, 355 Ark. 510, 140 S.W.3d 475 (2004).  Any factual 

findings by the trial court which lead to conclusions of irreparable harm and 

likelihood of success on the merits will not be set aside unless clearly erroneous. 

See Baptist Health v. Murphy, 365 Ark. 115, 121, 226 S.W.3d 800 (2006).  “But a 

conclusion that irreparable harm will result or that the party requesting the 

injunction is likely to succeed on the merits is subject to review under an abuse-of-

discretion standard.” Id. 

Plaintiffs have asserted a facial challenge to Act 595. This Court has said 
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that facial invalidation of a statute is appropriate if it can be shown “that under no 

circumstances can the statute be constitutionally applied.” Linder v. Linder, 348 

Ark. 322, 349, 72 S.W.3d 841, 856 (2002).  As a general rule, this Court will 

review a trial court’s interpretation and construction of constitutional provisions de 

novo; however, in the absence of a showing of error by the trial court, its 

interpretation will be accepted on appeal. See State v. Oldner, 361 Ark. 316, 206 

S.W.3d 818 (Ark. 2005).  

For each of the reasons set forth below, the Circuit Court correctly exercised 

its discretion in granting a preliminary injunction.  The Circuit Court further 

correctly interpreted Act 595 as establishing an additional qualification to vote in 

violation of Article 3, Section 1 of the Arkansas Constitution.   

II. Statutory and Constitutional Framework. 

 

A. Article 3, Section 1 of the Arkansas Constitution 

 

 The Arkansas Constitution was originally adopted by the people of the State 

of Arkansas in 1874.  Article 3 has, since the Constitution’s inception, set forth the 

qualifications required of all voters in this State.  As enacted, Article 3 provided,  

Sec. 1. Every male Citizen of the United States, or male person who has 

declared his intention of becoming a citizen of the same, of the age of 

twenty one years, who has resided in the State twelve months, and in 

the county six month, and in the voting prescient or ward one month, 

next preceding any election, where he may propose to vote, shall be 

entitled to vote at all elections by the people. 
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Sec. 2. Elections shall be free and equal. No power, civil or military, 

shall ever interfere to prevent the free exercise of the right of suffrage; 

nor shall any law be enacted, whereby the right to vote at any election 

shall be made to depend upon any registration of the elector’s name; or 

whereby such right shall be impaired or forfeited, except for the 

commission of a felony at common law, upon lawful conviction 

thereof. 

 

 Article 3, Section 1 was first amended by Amendment 8 in 1908.  As 

amended, Section 1 set forth specific qualifications for Arkansas voters.  One such 

qualification was that the voter present at the time of voting “a receipt or other 

evidence that they have paid their poll tax at the time of collecting taxes next 

preceding such election.” Even after Amendment 8, however, voters were 

presumed to be qualified to vote and were permitted to cast a valid ballot without a 

poll tax receipt so long as they were included on the list of qualified voters and no 

one objected.  See Wilson v. Luck, 203 Ark. 377, 156 S.W.2d 795 (1941).  

 In 1948, Amendment 39 granted to the General Assembly the authority “to 

enact laws providing for a registration of voters” before any election “and to 

require that the right to vote at any such election shall depend upon such previous 

registration.”  Amendment 51 (1964) then “establish[ed] a system of permanent 

personal registration as a means of determining that all who cast ballots in general, 

special and primary elections in this State are legally qualified to vote in such 

elections, in accordance with the Constitution of Arkansas and the Constitution of 

the United States.”  Section 19 of Amendment 51 further provides that any 
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amendment to the voter registration provisions must pass by a two-thirds vote of 

each house of the General Assembly.  See Ark. Const, Amend. 51, Sec. 19; see 

also, Faubus v. Fields, 239 Ark. 241, 245, 388 S.W.2d 558 (1965).  The language 

of Article 3 did not change with either Amendment 39 or 51.  

 Amendment 85 was passed in 2007 to clarify that there are only 4 

qualifications that Arkansas residents must meet in order to be eligible to vote.   

Importantly, Amendment 85 eliminated as a qualification any requirement that 

registered voters present any evidence of their eligibility to vote at the time of in-

person voting.   As amended, Article 3, Sections 1 and 2, now provide:   

Sec. 1.   Except as otherwise provided by this Constitution, any person 

may vote in an election in this state who is: 

(1) A citizen of the United States; 

(2) A resident of the State of Arkansas; 

(3) At least eighteen (18) years of age; and 

(4) Lawfully registered to vote in the election. 

Sec. 2. Elections shall be free and equal. No power, civil or military, 

shall ever interfere to prevent the free exercise of the right to suffrage; 

nor shall any law be enacted whereby such right shall be impaired or 

forfeited, except for the commission of a felony, upon lawful 

conviction thereof. 

 

B. Act 595 of 2013 

   

Act 595 of 2013, also known as Senate Bill 2, was formally passed by both 

houses of the Arkansas General Assembly on March 19, 2013.  It was subsequently 

vetoed by the Governor of the State of Arkansas. In his “Veto Letter” dated March 
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25, 2013, Governor Beebe informed the Arkansas Senate that he was vetoing 

Senate Bill 2 because it “unnecessarily restricts and impairs our citizens’ right to 

vote.” (Add. 55) Governor Beebe not only analyzed the language of Article 3, 

Sections 1 and 2, in his veto letter, he also analyzed the Act’s “proof of identity” 

requirement and determined that there was no need for a “proof of identity” 

requirement because there were no credible examples of election fraud that the 

requirement would address. (Add. 56) Governor Beebe was, and is, correct.   

Following Governor Beebe’s veto, members of the Arkansas General 

Assembly requested that Attorney General Dustin McDaniel perform an analysis 

of the proposed Act.  In that analysis dated March 25, 2013, the Arkansas Attorney 

General also questioned the constitutionality of Act 595 given the strong Arkansas 

Constitutional language concerning voter qualifications. (Add. 59) With the 

knowledge of Governor Beebe’s veto letter and the Attorney General’s expressed 

concerns, the Governor’s veto was overridden, first, by the Senate on March 27, 

2013, and, then, by the House of Representatives on April 1, 2013. (Add. 57)  

By its terms Act 595 was to become effective upon the later of January 1, 

2014, or when there was appropriation and availability of funding “for the issuance 

of voter identification cards under Section 5 of this act.”  (Add. 47) Though no 

specific appropriations were made for Act 595 (Supp. Add. 55), separate 

Defendant Martin decided that Act 595 would take effect on January 1, 2014. 
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Act 595 mandated the amendment of various Code sections to implement the 

new “proof of identity” qualification for Arkansas voters.   The new “proof of 

identity” qualification is found in Section 2 of Act 595, wherein Ark. Code Ann. § 

7-5-201 (titled, “Registration—Residency”) was amended to require all qualified 

voters appearing to vote in person to present proof of identity.  Section 6 of Act 

595 amended Ark. Code Ann. § 7-5-418(c) to require all qualified voters who 

appear to vote during early voting to present proof of identity. 

Act 595 places considerable limits on the type of documents that suffice as 

“proof of identity” for in-person voting.  Act 595 defines the new “proof of 

identity” qualification by amending Ark. Code Ann. § 7-1-101 to include the 

following provisions: 

(30)(A) “Proof of identity” means: 

(i) A voter identification card under § 7-5-322; or 

(ii) A document or identification card that: 

(a) Shows the name of the person to whom the document was issued; 

(b) Shows a photograph of the person to whom the document was 

issued; 

(c) Is issued by the United States, the State of Arkansas, or an 

accredited postsecondary educational institution in the State of 

Arkansas; and 

(d) If displaying an expiration date: 

(1) Is not expired; or 

(2) Expired no more than four (4) years before the date of the election 

in which the person seeks to vote. 

 

Nursing home residents are afforded an additional option to present 

documentation from the facility administrator attesting that the designated person 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS7-5-322&originatingDoc=NAB7FEC60ED6A11E286B1AC049B5CF712&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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is a resident of the facility.  No other alternate methods are prescribed which will 

satisfy the “proof of identity” requirement.  

Failure to present sufficient “proof of identity” relegates qualified voters to 

casting only a “provisional” ballot. The voter and election officials must then 

proceed according to Ark. Code Ann. § 7-5-321. See Ark. Code Ann. § 7-5-305 

and § 7-5-418(d), amended by Sections 4 and 6 of Act 595.  Section 5 of Act 595 

established Ark. Code Ann. § 7-5-321, which sets for the procedure for voters who 

fail to provide “proof of identity” at the time of in-person voting either during early 

voting or on Election Day.  Ark. Code Ann. § 7-5-321 relegates such voter to only 

casting only a provisional ballot.  Such provisional ballot will then not be counted 

unless the voter makes an additional trip to the County Board of Election 

Commissioners or the County Clerk by noon the Monday following the election 

and either provides proof of identity or, if applicable, swears under penalty of 

perjury that he or she is either “indigent” or has a religious objection to being 

photographed.  See Ark. Code Ann. § 7-5-321. 

Defendants argue that Act 595 is not a substantial departure from the 

previous requirements of Ark. Code Ann. § 7-5-305.  Defendants are wrong.  The 

earlier version of Ark. Code Ann. § 7-5-305 did not impose an additional 

qualification to voting.  The earlier version of Ark. Code Ann. § 7-5-305 provided 

that a qualified voter in Arkansas would be asked by a poll worker for current and 
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valid photo ID, or a utility bill, bank statement, or other government document that 

shows the name and address of the voter.  Unlike the mandate of Act 595, which 

prohibits voters without proof of identity from voting, the prior law provided that 

voters who refused or were unable to comply with the poll worker’s request for 

identification were still provided with a valid ballot.  Their lack of identification 

was indicated on the voter registration list, but they were not prohibited from 

voting.  Thus, before the enactment of Act 595, there was no “proof of identity” 

qualification for Arkansas voters.  If a voter did not have identification or refused 

to provide identification, the voter was still allowed to cast a valid ballot.   

Act 595 is a sea change for Arkansas voters.  Qualified voters, as defined by  

Article 3, could previously cast a valid ballot. Now otherwise qualified voters must 

meet the additional statutory qualification of possessing and presenting “proof of 

identity,” or, if applicable, documentation that they are a resident of a residential 

care facility.   Unlike a registration requirement, Act 595 requires that, at the time 

of casting a ballot, qualified voters present “information to prove who they are that 

they didn’t have to have to register in the first place.” (Ab. 38)  The Circuit Court 

correctly determined that Act 595’s proof of identity requirement is “in excess of 

what you had to show up with to get registered to vote,” rendering the provision a 

qualification to vote in violation of Article 3, Sections 1 and 2.  (Ab. 40)   

III. The Circuit Court Had Jurisdiction to Issue a Preliminary Injunction. 
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A. Plaintiffs established standing to challenge Act 595. 

Plaintiffs’ Complaint asserts both a facial challenge and an as-applied 

challenge to the constitutionality of Act 595.  (Add. 1) Plaintiffs’ Motion for 

Preliminary Injunction was limited to Plaintiffs’ facial challenge to the Act. (Add. 

140)  The new voter qualification is facially invalid because it cannot be 

constitutionally applied to any voter.  As the Circuit Court correctly noted, “Just 

because I have my driver’s license with me, doesn’t mean it’s constitutional to tell 

me that I have to produce it.” (Ab. 44) Plaintiffs have standing regardless of 

whether they possess the requisite “proof of identity” (three of the four named 

Plaintiffs have verified that they do not), because they are registered voters subject 

to the new qualification. (Add. 41, 42, 43, 44) 

At the hearing on Plaintiffs’ motion, the parties stipulated that the four 

named Plaintiffs are registered voters in Pulaski County, Arkansas. (Ab. 2-3) 

Although Plaintiffs attached to their Motion for Preliminary Injunction affidavits 

demonstrating that, with the exception of separate Plaintiff Haas, none of the 

Plaintiffs have any form of photo identification that would satisfy the “proof of 

identity” requirement contained in Act 595 or in Defendants’ Emergency Rules for 

Voter Identification, the Circuit Court announced that none of the facts regarding 

Plaintiffs’ possession of the required identification or their attempts, or lack of 
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attempts, to vote under the provisions of Act 595 are relevant to a facial challenge.  

(Add. 41, 42, 43, 44; Ab. 13)  Instead, in order to establish standing, Plaintiffs 

were only required to demonstrate that they are, or one of them is, within the class 

of persons affected by the statute. See Jegley v. Picado, 349 Ark. 600, 619, 80 

S.W.3d 332 (2002), citing Thompson v. Arkansas Social Services, 282 Ark. 369, 

669 S.W.2d 878 (1984).  Thus, Plaintiffs only had to prove that they are registered 

voters, a fact to which Defendants stipulated at the hearing. The Circuit Court 

announced from the bench that this stipulation established standing.  (Ab. 2-3) 

Defendants’ contention on appeal that Plaintiffs lack standing is without merit. 

B.  Sovereign immunity does not apply. 

 Defendants contend that the Circuit Court lacked jurisdiction to grant a 

preliminary injunction because Defendants are immune from suit.  Defendants are 

wrong.  The defense of sovereign immunity arises from Article 5, Section 20, of 

the Arkansas Constitution, which provides: “The State of Arkansas shall never be 

made a defendant in any of her courts.”  Sovereign immunity extends to the State 

of Arkansas, its agencies, and its officers acting in their official capacities, but does 

not apply when plaintiffs seek declaratory relief from an official’s non-

discretionary application of an unconstitutional law. 

 In their Complaint, Plaintiffs named Defendants in their official capacities as 

state officials responsible for the implementation and enforcement of Act 595. 
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(Add. 2) As such, sovereign immunity could apply to Defendants if Plaintiffs were 

seeking money damages or requesting the court to interpret Defendants’ 

discretionary acts.  Instead, Plaintiffs sought a declaratory judgment that Act 595 is 

unconstitutional, which constitutes an exception to sovereign immunity.  See Ark. 

Code Ann. § 16-111-106(b); see generally, Commission on Judicial Discipline and 

Disability v. Digby, 303 Ark. 24, 792 S.W.2d 594 (1990)(recognizing authority to 

maintain a declaratory judgment action against a state agency).  Defendants do not 

contest Plaintiffs’ ability to seek declaratory relief against them.  Instead, 

Defendants maintain that any other form of relief, such as injunctive relief, “would 

be barred by sovereign immunity.” (Add. 290) Defendants’ reliance on various 

decisions which preclude the courts from interfering with the discretion exercised 

by state agencies and officials has no bearing here.   

 Sovereign immunity does not prohibit Plaintiffs’ instant claims because the 

statute in issue, Act 595, and the promulgated, implementing rules, are 

unconstitutional.  Where the state acts illegally, an action against the officer or 

agency is not prohibited.  See Digby, 303 Ark. 24.  Moreover, illegal, 

unconstitutional, and ulta vires acts may be enjoined.  See Cammack v. Chalmers, 

284 Ark. 161, 680 S.W.2d 689 (1984).  Quoting 43 C.J.S., Injunctions, § 108, pp. 

618, 619, this Court expressly recognized the power of the courts to grant 

temporary injunctions against public officers and boards, 
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 Where great and irreparable injury may be done private citizens by 

officers acting under a mistaken belief of their authority, or by the 

unlawful acts of public officers… a temporary injunction may issue to 

preserve the status quo pending the determination of the litigation. 

 

Jensen v. Radio Broadcasting Co., 208 Ark. 517, 186 S.W.2d 931 (1945).  

 As Plaintiffs asserted in their Complaint, Act 595 “placed additional 

qualifications and impairments on Arkansas residents before they can exercise 

their State constitutional right to vote.” (Add. 1)  Because Plaintiffs have asserted 

that Act 595 violates Arkansas residents’ constitutional right to vote by imposing 

additional qualifications on in-person voting, this action is not subject to 

Defendants’ asserted sovereign immunity defense.   

C. Necessary parties are not omitted. 

 Plaintiffs’ Complaint names as a defendant Mark Martin in his official 

capacity as Secretary of State for the State of Arkansas and in his official capacity 

as Chairman of the ASBEC.  In addition, Plaintiffs name as defendants Rhonda 

Cole, C.S. Walker, James Harmon Smith, III, Stuart Soffer, Barbara McBryde, and 

Chad Pekron in their official capacities as Commissioners of the ASBEC.  (Add. 1)   

Ark. Code Ann. § 16-111-106 (a) provides that, in a declaratory action, all 

persons shall be made parties who have or claim any interest which would be 

affected by the declaration, and no declaration shall prejudice the rights of persons 

not parties to the proceeding.  Similarly, Ark. R. Civ. P. 19(a) provides that a 
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“person who is subject to service of process shall be joined as a party in the action 

if . . . complete relief cannot be accorded among those already parties . . . or . . . 

disposition of the action in his absence may . . .leave any of the persons already 

parties subject to a substantial risk of incurring double, multiple or otherwise 

inconsistent obligations . . ..” Defendants contend that, by not naming as 

defendants the County Clerks and County Election Commissions, Plaintiffs failed 

to name all necessary parties pursuant to Ark. R. Civ. P. 19.   

Yet, Plaintiffs’ Complaint sufficiently identifies the State’s “Chief Election 

Official,” Secretary of State Mark Martin and the ASBEC Commissioners, who are 

commanded to conduct statewide training for election officers and county election 

commissioners; adopt necessary rules regarding the training of election officers 

and county election commissioners; monitor all election law-related legislation; 

and formulate, adopt, and promulgate all necessary rules to assure even and 

consistent application of voter registration laws and fair and orderly election 

procedures. See Ark. Const. Amend. 51(b)(1); Ark. Code Ann. § 7-4-101.  

Ex parte Young, 209 U.S. 123, 28 S.Ct. 441 (1908), requires as a 

prerequisite to any action asserting the unconstitutionality of a statute that the 

named defendant state officials have some connection with enforcement of the Act 

and that they either have threatened or are about to enforce the unconstitutional 

Act.  Id., 209 U.S. at 155-56.  Plaintiffs correctly named those vested with the 
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authority and responsibility for enforcing the unconstitutional provisions of Act 

595 and the implementing statutes and rules. See Arkansas Atty. Gen. Opinion No. 

2014-060 (July 2, 2014).  Because the County Clerks and County Election 

Commissions are trained by and obtain their rules and instructions from the named 

Defendants, there would be no added benefit to naming those subordinate groups 

as defendants.   

 Further, the Circuit Court was able to afford complete relief by enjoining 

Defendants’ enforcement of Act 595, including the ASBEC Rules 801 and 802, 

without the County Clerks and County Election Commissions being parties to the 

action. Defendants’ objections to the contrary were correctly overruled.   

IV. The Preliminary Injunction Standard in Arkansas. 

A. The Circuit Court acted within its discretion in finding that Plaintiffs 

would suffer irreparable harm absent a preliminary injunction. 

 

  “Irreparable harm is the touchstone of injunctive relief.” United Food and 

Com. Workers v. Wal-Mart Stores, Inc., 353 Ark. 902, 120 S.W. 3d 89 (2003); 

Wilson v. Pulaski Ass'n of Classroom Teachers, 330 Ark. 298, 954 S.W.2d 221 

(1997). Harm is generally considered irreparable when it cannot be adequately 

compensated by money damages or redressed in a court of law. Kreutzer v. Clark, 

271 Ark. 243, 607 S.W.2d 670 (1980). 

  The Circuit Court acted within its discretion in determining that Plaintiffs 
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would suffer irreparable harm if a preliminary injunction were not granted. Act 595 

imposes an additional qualification on voting that is not contained within the 

Constitution.  It requires that qualified, registered Arkansas voters present a 

statutorily-defined “proof of identity” in order to cast a valid ballot. Under the 

statute, all qualified voters must take steps in addition to those required by the 

Constitution and the voter registration process before his in-person vote will be 

counted.  

In addition to the statutory changes mandated by Act 595, Defendants have 

adopted rules that implement Act 595.  These new rules expand the new “proof of 

identity” requirement. Rule 801, for example, mandates that “[a]ll voters except 

those who reside in a long-term care or residential care facility licensed by the state 

must present “proof of identity” to cast a regular ballot at the polls during early 

voting and on election day.” (Add. 109, 112) § 802 then permits poll workers to 

subjectively assess the validity of the “proof of identity” by, first, verifying “that 

the name on the proof of identity is consistent with the name in the Precinct Voter 

registration list, allowing for abbreviations and nicknames.”  Then, “[i]f the name 

is consistent, compare the photograph to the voter to determine whether the voter is 

the person depicted in the photograph, considering hair color, glasses, facial hair, 

cosmetics, weight, age, injury and other physical characteristics…. If the poll 

worker determines that the proof of identity does not depict the voter, then the poll 
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worker shall offer the voter a provisional ballot.” (Add. 109, 113)  

 Act 595, as extended by the Rules of the ASBEC, creates additional 

qualifications that voters who are otherwise constitutionally qualified must meet 

before they will be permitted to cast a vote in an Arkansas election during either 

early voting or on Election Day. Because the effect of Act 595 and these Rules is 

to add a new qualification for electors, the “proof of identity” provisions of Act 

595 are unconstitutional.   

 The Circuit Court correctly acted within its discretion in finding that 

Plaintiffs demonstrated that Act 595 and the Rules of the ASBEC subject voters to 

irreparable harm by imposing additional qualifications on their right to vote.  “You 

don’t think that the entire electorate suffers irreparable harm if one or more of its 

constituents cannot vote?  You don’t think the entire election system and the 

electorate as a whole doesn’t suffer irreparable harm?... If we’re the universe of 

voters in this room—and ten of us can’t vote because of that, then I think the entire 

universe of voters has suffered by not having those voices.”  (Ab. 44- 45)   The 

Circuit Court’s Order granting a preliminary injunction should be affirmed. 

B. The Circuit Court acted within its discretion in finding that Plaintiffs 

are likely to succeed on the merits. 

 

 The Circuit Court acted within its discretion in determining that Plaintiffs 

have demonstrated that they are likely to succeed on the merits of their claims. 
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“Likely to succeed on the merits” means “a reasonable probability of success.” 

Custom Microsystems, Inc., 425 S.W. 3d at 457.   

This is not the first lawsuit to address the constitutionality of Act 595.  On 

March 12, 2014, the Pulaski County Election Commission and others brought suit 

against these same Defendants seeking an order declaring the ASBEC’s rules 

dealing with absentee ballots invalid. See Pulaski County Election Commission v. 

Arkansas State Board of Election Commissioners, Pulaski County Circuit Court, 

Case No. CV-14-1019.  The Circuit Court granted the Pulaski County Election 

Commission’s motion for summary judgment regarding the unenforceability of the 

ASBEC’s emergency rules and declared Act 595 unconstitutional.  On appeal, this 

Court held that the Circuit Court’s ruling on the Act’s constitutionality was in 

error.  See Arkansas State Bd. of Election Comm'rs v. Pulaski Cnty. Election 

Comm'n, 2014 Ark. 236, -- S.W.3d -- (2014).  Unlike the Pulaski Cnty. Election 

Comm'n case, this case presents a complete record of Plaintiff’s facial challenge to 

the constitutionality of Act 595’s “proof of identity” requirements for in-person 

voting.  The Circuit Court acted within its discretion in finding that Plaintiffs have 

a reasonable probability of succeeding on the merits of establishing the 

unconstitutionality of Act 595.   

1. This Court’s precedents are clear that the Arkansas Constitution 

fiercely protects against the General Assembly’s interference with 

Article 3 of the Arkansas Constitution.  
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As stated above, Sections 1 and 2 of Article 3 of the Arkansas Constitution 

set forth the only qualifications for a citizen to vote.  They further prohibit any 

impairment of a citizen’s right to vote.  The Arkansas Supreme Court previously 

addressed a similar attempt by the Arkansas General Assembly to place additional 

qualifications on voting and, without pause, struck down the law as 

unconstitutional.  In Rison v. Farr, 24 Ark. 161 (1865), the Arkansas Supreme 

Court addressed an “oath law” that was passed by the Arkansas General Assembly 

that required “that each voter shall, before depositing his vote at any election in 

this state, take an oath that he will support the constitution of the United States and 

of this state, and that he has not voluntarily borne arms against the United States or 

this state, nor aided, directly or indirectly, the so-called confederate authorities 

since the 18th day of April, 1864….” Id. at 170 (quotations omitted).  

In its strongly worded opinion, the Court emphasized that the legislature 

may not take away a citizen’s right to vote when the citizen meets all of the 

constitutional qualifications to vote.   

The right of suffrage in this state, if not an inherent, is at least a 

constitutional right, and whoever possesses the required qualification, 

cannot be restrained from the exercise of that right except by the 

alteration of the constitution, and any law infringing upon that right as 

vested by the constitution is null and void. 

Rison v. Farr, 24 Ark. 161, 171 (1865).  Further, “if the legislature cannot, by 
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direct legislation, prohibit those who possess the constitutional qualification to 

vote, from exercising the elective franchise, that end cannot be accomplished by 

indirect legislation.” Id. at 172. 

The Rison Court struck down the “oath law” because it had the effect of 

restricting the right to vote and added to the qualifications required by the 

Constitution.  The Court wrote: 

The constitution having fixed the qualification of an elector in this state, 

those possessing the qualifications required, can no more be deprived of 

the right to vote by legislative enactment, than they can be deprived of 

the right to trial by jury, or the right to worship God according to the 

dictates of their own consciences. 

 

Id. at 176.  Similarly, Act 595, which requires that qualified electors who desire to 

vote in-person present specific proof of identity not otherwise required adds to the 

qualifications listed in the Constitution. Moreover, Act 595’s imposition of day-of 

conditions to casting a valid ballot has the effect of restricting the right to vote.   

Under Rison, Act 595’s proof of identity requirement is unconstitutional.   

In Henderson v. Gladish, 198 Ark. 217, 138 S.W.2d 257 (1939), the 

Arkansas Supreme Court considered the then-current requirement under Article 3, 

Section 1 that poll tax receipts or other evidence payment of the poll tax be 

furnished at the time of voting.   In Henderson, certain poll tax receipts were 

turned away from the polling place because they were written in pencil instead of 

ink. The Court ruled that receipts written in pencil, rather than in ink, could not be 
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turned away because Amendment 9 specifically permitted that “other evidence” 

should be taken into account when election officials decide whether someone had 

paid their poll tax or not. Quoting Rison et al v. Farr at length, the Supreme Court 

noted that the legislature lacked authority to change the constitutional 

qualifications to vote. 

Finally, in Faubus v. Miles, 237 Ark. 957, 377 S.W.2d 601 (1964), the 

Arkansas Supreme Court struck down Act 19 of the First Extraordinary Session of 

the Sixty-Fourth General Assembly, which abolished the poll tax as a prerequisite 

to vote in any election and established a registration system for voters in Arkansas.  

The Court held that Amendment 39’s authorization of legislation to provide for 

voter registration did not authorize the legislature to alter the qualifications of 

electors set forth in Article 3, Section 1, as amended by Amendment 8.  

If Amendment 39 gives the legislature power to abolish the poll tax (as 

a prerequisite to voting) then it would seem to follow also that the 

legislature could change or abolish the qualifications pertaining to age 

and residence. Such an interpretation amounts to holding Amendment 

39 repeals Amendment 8 by implication. 

 

Faubus v. Miles, 237 Ark. 957, 962 (1964). 

 

In each of these decisions construing Article 3’s declaration of the 

qualifications to vote, the Arkansas Supreme Court has fiercely guarded the right 

to vote from any interference by the Legislature.  Consistent with the precedent set 

forth in Rison, Henderson, and Faubus, this Court should, likewise, declare Act 
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595’s imposition of additional qualifications on electors to be unconstitutional.  

2. Extra-constitutional qualifications have been stricken by this Court 

in other contexts. 

 

In addition to the above decisions declaring the exclusivity of the 

qualifications set forth in Article 3, Section 1, the Arkansas Supreme Court has, in 

other contexts, stricken state and local statutes which impose qualifications 

exceeding those that are expressly set forth in the Arkansas Constitution.  For 

example, the Arkansas Constitution expressly sets forth the qualifications for 

running for or holding various public offices.   Because those qualifications are set 

forth in the Constitution, this Court has consistently declared any statutes that 

impose additional qualifications for such offices to be invalid, including: a local 

law requiring county judges to have practiced law for three years, see Mississippi 

County v. Green, 200 Ark. 204 (1940) (held unconstitutional for adding 

impermissible qualifications for county judges beyond those set forth in Ark. 

Const. Art. 7, § 29); a local law placing term limits on various county offices, see 

Allred v. McLoud, 343 Ark. 35, 31 S.W.3d 836 (2000) (held unconstitutional for 

adding qualifications beyond those in the Arkansas Constitution for county judge 

(Art. 7 § 29), justice of the peace (Art. 7 § 41); and other county offices (Art. 19 § 

3)); a state statute prohibiting appointees to a circuit judgeship from seeking 

election within the same judicial district, see Daniels v. Dennis, 365 Ark. 338 229, 
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S.W.3d 880 (2006) (held unconstitutional for imposing additional qualifications for 

Circuit judges not set forth in Ark. Const. Amend. 80 § 16(B), (D)); and a state law 

prohibiting a judge who was removed from office from being appointed or elected 

to serve as a judge-- see Proctor v. Daniels, 2010 Ark. 206, 392 S.W.3d 360  

(2010).  See also, U.S. Term Limits, Inc. v. Hill, 316 Ark. 251, 872 S.W.2d 349 

(1994) (striking term limits for federal offices under qualifications clause of federal 

constitution).  Because statutes that impose qualifications on running for or holding 

office that go beyond those expressly enumerated in the Arkansas Constitution 

have been routinely stricken by this Court as unconstitutional, extra-constitutional 

qualifications for voting imposed by Act 595 should not be treated differently. 

3. Other states’ interpretations of proof of identity statutes. 

Defendants contend that the majority of states that have considered voter ID 

legislation have upheld such legislation as a procedural mechanism to prove voter 

registration. At the hearing Defendants conceded that Act 595 is not a registration 

mechanism, nor can it be. (R. 37, 40- 41) Amendment 51 governs voter 

registration. Section 4 provides that once a voter is registered, “it is unnecessary 

for such voter again to register unless such registration is cancelled or subject to 

cancellation in a manner provided for by this amendment.” Ark. Const. Amend. 51, 

§ 4.  Section 9, as implement in Ark. Code Ann. § 7-5-201, provides that voter 

registration must end 30 calendar days immediately before each election.  Because 
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Act 595 requires that all qualified voters present proof of identity on the day they 

appear in person to vote, it cannot be construed as a registration procedure or else 

it is violative of Amendment 51.  

Section 11 to Amendment 51, which sets for the procedure for cancelling a 

voter’s registration, provides that the permanent registrar may determine by “any 

reasonable means at any time within the whole or any part of the county whether 

active record registration files contain the names of any persons not qualified by 

law to vote.”  According to Defendant Martin, “Act 595 of 2013 does nothing 

more than this.”  (Martin Arg. 19) (emphasis added)  

Although Defendant Martin now contends that Act 595 is a method to cancel 

voter registration under Section 11 of Amendment 51, requiring “proof of identity” 

at the time of voting is plainly not a method for cancelling registration, as 

appearing to vote is not a basis for cancelling someone’s voter registration.  

Further, providing “proof of identity” would not under any circumstances reflect 

whether the registration files contain names of persons not qualified to vote.  

Defendant Martin’s new suggestion that Act 595 is “nothing more than” a method 

for cancellation of voter registration is nonsensical.  If a voter is unable to show the 

requisite ID, that voter’s registration is not cancelled or removed.  Instead, he is 

prohibited from having his vote counted in that election.  If the “proof of identity” 

requirements were to remove a voter from the rolls, such procedure would violate 
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federal law.  42 U.S.C. § 1973gg-6. 

Further, Amendment 51 requires that any changes to the voter registration 

procedures pass by a 2/3 majority vote.  Act 595 passed the Senate 21-12, with 2 

not voting, and 52-45 in the House, with 3 not voting.  (Add. 57)  Act 595 did not 

meet the requirements for amendment of registration procedures, so, again, either 

Act 595 is not a registration procedure or it is violative of Amendment 51. As the 

Circuit Court succinctly noted: “And we’re still down to that being the ultimate 

question: Is it a registration issue or is it a qualification issue?” (Ab. 36)  “It seems 

to me that there is a clear cut distinction constitutionally between the registration 

process which ends 30 days before the election starts.”  (Ab. 27) 

Defendant Martin cites four decisions from other jurisdictions, Indiana, 

Georgia, and Tennessee, which declared the various voter ID provisions they 

considered to be regulations verifying voter registration rather than voter 

qualifications. See Crawford v. Marion County Election Board, 553 U.S. 181, 128 

S.Ct. 610 (2008) (plurality opinion); League of Women Voters of Indiana, Inc. v. 

Rokita, 929 N.E.2d 758 (Ind. 2010); Democratic Party of Georgia, Inc. v. Perdue, 

288 Ga. 720 (2011); and City of Memphis v. Hargett, 414 S.W.3d 88 (Tenn. 2013). 

Each of these decisions stem from jurisdictions where the constitutional language 

addressing voter qualifications is more lenient than that employed in Arkansas’ 

Constitution.  Indeed, the wording of the respective constitutions seems to be the 
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litmus for the outcome of challenges to voter ID statutes.  

For example, in League of Women Voters of Indiana, Inc. v. Rokita, 929 

N.E.2d 758 (Ind. 2010), the Indiana Supreme Court upheld the Voter ID law 

because its Legislature had the power to “provide for registration of all persons 

entitled to vote” (Article 2 Section 14 of the Indiana Constitution) so long as “what 

(the General Assembly) requires is not so grossly unreasonable that compliance 

therewith is practically impossible.” League of Women Voter of Indiana, Inc. v. 

Rokita, 929 N.E.2d 758, 763. (citations omitted) The Indiana Supreme Court found 

the regulations were registration procedures that were not grossly unreasonable 

and, therefore, were constitutional.  

Unlike Indiana’s Constitution, the Arkansas Constitution does not broadly 

permit the state legislature to regulate the registration of all persons entitled to 

vote. See Faubus v. Miles, 237 Ark. 957 (1964); Arkansas Constitution Article III. 

Amendment 39 (1948) granted to the General Assembly the authority “to enact 

laws providing for a registration of voters prior to” any election “and to require 

that the right to vote at any such election shall depend upon such previous 

registration.”  Amendment 51 (1964), Arkansas’ current registration system, then 

“establish[ed] a system of permanent personal registration as a means of 

determining that all who cast ballots in general, special and primary elections in 

this State are legally qualified to vote in such elections, in accordance with the 
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Constitution of Arkansas and the Constitution of the United States.”  As previously 

set forth, the limitations on the Legislature’s ability to establish registration 

procedures is specified in Sections 4, 9, and 19 of Amendment 51.  Act 595 meets 

none of the restrictions of Amendment 51 for voter registration procedures.  

Similar to Indiana’s delegation of registration authority to its state 

legislature, Georgia’s Constitution grants its legislature wide discretion in 

identifying who meets the qualifications to vote.  It is no surprise, then, that the 

Georgia Supreme Court upheld its voter ID bill against constitutional claims in 

Democratic Party of Georgia, Inc. v. Perdue, 707 S.E.2d 6711 (Ga. 2011).  

 Finally, the Tennessee Supreme Court’s decision in City of Memphis v. 

Hargett, 414 S.W.3d 88 (Tenn. 2013), upholding the constitutionality of a Voter 

ID requirement as “narrowly tailored to achieve the state's interest in the integrity 

of the election process” is not instructive here. Tenn. Const. art. IV, § 1, sets forth 

the qualifications of voters and authorizes the General Assembly “to enact ... laws 

to secure ... the purity of the ballot box.”  Indeed, “the authority of the Tennessee 

Legislature to control the conduct of elections held in this State is manifest.” City 

of Memphis v. Hargett, 414 S.W.3d 88, 103 (Tenn. 2013).  By contrast, the 

Arkansas Legislature is not vested with broad authority to control the conduct of 

elections and voter registration.  Hargett is not instructive of the outcome here. 

Unlike the Constitutions of Indiana, Georgia and Tennessee, the Arkansas 
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Constitution provides both a very strong, fundamental right to vote and strong 

protections for that fundamental right. The Arkansas Constitution’s emphasis on 

voting is similar to the language found in the Missouri Constitution.  In 

Weinschenk v. State, 203 S.W.3d 201 (Mo. 2006), the Missouri Supreme Court 

struck down similar “proof of identity” requirements as being in violation of the 

Missouri Constitution that provided:  

The Missouri Constitution expressly guarantees that “all elections shall 

be free and open; and no power, civil or military, shall at any time 

interfere to prevent the free exercise of the right of suffrage.” Mo. Const. 

art. I, sec. 25. Additionally, rather than leaving the issue of voter 

qualification to the legislature, the Missouri Constitution has established 

an exclusive list of qualifications necessary to vote in Missouri. Mo. 

Const. art. VIII, sec. 2 (“All citizens of the United States ... over the age 

of eighteen who are residents of this state and of the political subdivision 

in which they offer to vote are entitled to vote at all elections by the 

people, if ... they are registered within the time prescribed by law”). 

These constitutional provisions establish with unmistakable clarity that 

the right to vote is fundamental to Missouri citizens.  

 

Weinschenk v. State, 203 S.W.3d at 211 (Mo. 2006). 

 

Similar to Missouri, the Arkansas Constitution specifically sets forth the 

qualifications for Arkansas voters and adds further protection by prohibiting any 

laws that interfere with or impair a qualified citizen’s right to vote.  

Arkansas’ Constitution, likewise, has similar language to the Pennsylvania 

Constitution, except that Pennsylvania delegates power to the Pennsylvania state 

legislature that the Arkansas Constitution does not delegate to the Arkansas 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS25&originatingDoc=Ib64a378e5ecf11dbab479133ffb377e0&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
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General Assembly. Pennsylvania Const. Art. 1, Sec. 5; Art. 7, Sec. 1. 

Pennsylvania’s voter ID law was recently declared unconstitutional and 

permanently enjoined as violating the Pennsylvania Constitution. See Applewhite v. 

Commonwealth, 2014 WL 184988 (Pa. Commw. Ct. 2014).  The Applewhite Court 

found that “the Voter ID Law as written suggests a legislative disconnect from 

reality.” Id. at 22.   The Pennsylvania Court went on to enjoin the Voter ID law on 

a clear facial challenge because it found that “the photo ID provisions in the Voter 

ID Law violate the fundamental right to vote and unnecessarily burden the 

hundreds of thousands of electors who lack compliant photo ID.”  Id. 

Wisconsin’s voter ID law was similarly struck down in Frank v. Walker, -- 

F.Supp.2d.--, 2014 WL 1775432 (E.D. Wisc.) as violative of the 14th Amendment 

and the Voting Rights Act even though the Wisconsin Constitution, unlike 

Arkansas’, grants its legislature authority over the full scope of the voter 

registration process.  See Wisc. Constit., Art. III, Sec. II.  

4. HAVA and NVRA do not compel states to adopt proof of identity 

requirements. 

 

 Defendant Martin contends at pages 17-19 of his brief that Act 595 fulfills 

the State’s requirement under the National Voter Registration Act (“NVRA”) to 

remove the names of ineligible voters from the voter rolls.  42 U.S.C. § 1973gg-6.  

The Act 595 proof of identity requirement is not a removal procedure, but, as such, 
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it would violate the NVRA and HAVA.  Defendants’ analysis of Act 595 in 

conjunction with the NVRA is inaccurate. The NVRA requires states to “ensure 

that any eligible applicant is registered to vote in an election” if they register 30 

days before the election.  Further, it prohibits removing voters from the rolls, 

except in specified circumstances. 42 U.S.C. § 1973gg-6(a).  Once a voter is 

registered, there is a very specific, protective procedure which states must follow 

in order to remove that voter.  See 42 U.S.C. § 1973gg-6(c).  Any removal 

processes must be complete 90 days before a federal election, unless the removal is 

at the request of the registrant, by reason of criminal conviction or mental 

incapacity, or due to the death of the registrant.  The NVRA prohibits election-day 

list maintenance on any other grounds, and would prohibit removals for failure or 

inability to show voter ID.  See 42 U.S.C. § 1973gg-6(c)(2)(A); Arcia v Detzner, 

746 F.3d 1273 (11th Cir. 2014).  The voter ID requirement set forth in Act 595 

cannot qualify as a NVRA registration procedure because it occurs after the voter 

is determined eligible and added to the voter rolls, and it would violate the NVRA 

if it were construed as a list maintenance or voter removal procedure. 

 In addition to misinterpreting the requirements of the NVRA, Defendants 

severely misstate the purpose of the Help America Vote Act (“HAVA”), 42 U.S.C. 

15483(a)(2)(B).  42 U.S.C. 15483(a)(2)(A) only allows for list maintenance and 

removal procedures which comply with the NVRA (which the Act 595 is not).  42 



 

Arg 30 

 

U.S.C. 15483(a)(2)(B) requires that list maintenance must be conducted in a 

manner that ensures that “only voters who are not registered or who are not eligible 

to vote” are removed from the rolls.  Plaintiffs are both registered and eligible.  

Fewer than 10 states have adopted strict photo ID requirements for voting like that 

imposed by Act 595. See http://www.ncsl.org/research/elections-and-

campaigns/voter-id.aspx (last visited July 24, 2014).   The fact that fewer than 20% 

of the states have adopted such strict guidelines further demonstrates that, as a 

practical matter, states do NOT need to adopt photo ID requirements to comply 

with the NVRA and HAVA.  It can't be the case that 40 states are in violation of 

these federal voting statutes.  Defendants’ argument that Act 595 merely fulfills the 

State’s requirements under the NVRA and HAVA is without merit.  Instead, the 

Circuit Court correctly granted Plaintiffs a preliminary injunction because 

Plaintiffs demonstrated that they are likely to succeed in demonstrating that Act 

595 and the Rules of the ASBEC impose unconstitutional, additional qualifications 

on their right to vote.  The Circuit Court’s Order should be affirmed. 

CONCLUSION 

 

Plaintiff respectfully requests that the Circuit Court’s order granting a 

preliminary injunction and declaring that the Voter ID provisions of Act 595 are 

unconstitutional be affirmed, that the stay imposed be lifted, and that the case be 

remanded for further orders consistent with the findings of this Court. 

http://www.ncsl.org/research/elections-and-campaigns/voter-id.aspx
http://www.ncsl.org/research/elections-and-campaigns/voter-id.aspx
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Little Rock, AR  72225-1570 

 

Honorable Timothy Davis Fox 
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David Curran 

C. Joseph Cordi 

Arkansas Attorney General 

323 Center St., Suite 200 
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____/s/ Deborah Truby Riordan______ 

      Attorneys for Plaintiffs/Appellees 
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 OF CO-COUNSEL  
 

 

CERTIFICATION OF COMPLIANCE AND IDENTIFICATION OF 

PAPER DOCUMENTS NOT IN PDF FORMAT 

___________________________________________________________ 
 

Certification: I hereby certify that: 
 

I have submitted and served on opposing counsel an unredacted and, if required, a 

redacted PDF document(s) that comply with the Rules of the Supreme Court and 

Court of Appeals.  The PDF document(s) are identical to the corresponding parts 

of the paper documents from which they were created as filed with the court.  To 

the best of my knowledge, information, and belief formed after scanning the PDF 

documents for viruses with an antivirus program, the PDF documents are free of 

computer viruses.  A copy of this certificate has been submitted with the paper 

copies filed with the court and has been served on all opposing parties. 

Identification of paper documents not in PDF format: 

The following original paper documents are not in PDF format and are not 

included in the PDF document(s):  NONE. 

 

By:__ _/s/ Deborah Truby Riordan___ 

Deborah Truby Riordan (AR 93231) 

Appellate Solutions, PLLC 

Date: August  11, 2014
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