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Re:  Proposed Rule 13 CAR § 4-109 (Library Resources)
Dear Mr. Shults:

The Arkansas Civil Liberties Union is a non-partisan, non-profit
organization dedicated to preserving and defending the civil liberties
guaranteed to all Arkansans under the U.S. and Arkansas Constitutions
and civil rights laws. I write concerning the above-referenced proposed
rule, which requires public libraries to implement broad restrictions on
constitutionally protected material to receive funding from the Arkansas
State Library. I expect that others will comment on the practical effects of
this proposed rule for public libraries, such as the likely cost and
impracticality of compliance. I write to focus on the unconstitutional
burden that the rule would place on the First Amendment rights of library
patrons and librarians, should a public library choose to implement it as
written to receive State Library funding.

The most glaring constitutional problem with the proposed rule is the
broad scope of “sexually explicit” materials that it would require public
libraries to restrict. “Sexually explicit” as the proposed rule defines it
includes three types of material. The first is material that “contains images
or description of . . . sexual acts” as defined in the Prison Rape Elimination
Act. The second is material that “contains images or description of . . .
sexual contact” as defined in the Prison Rape Elimination Act. The third is
material that “contains images or description of . . . human genitalia.”

These definitions are problematic under the First Amendment because
they restrict a vast amount of material that is protected as to minors. States
may constitutionally bar access to material that is obscene as to minors—
but that is a narrow category. Material is obscene as to minors only if it



has a “predominant tendency to appeal to a prurient interest in sex to
minors” and if it “lacks serious literary, scientific, medical, artistic, or
political value for minors.” Ark. Code Ann. § 5-68-501(2). By contrast, the
proposed rule restricts materials that merely describe sexual acts,
regardless of the context in which that description is presented or the
material’s overall value to minors. Indeed, the third prong of the
definition would restrict books that merely include the word “penis,”
“vagina,” or various other anatomical terms, as undoubtedly these terms
describe human genitalia.

Though the definition of “sexually explicit” provides a carve-out for “age-
appropriate information designed to prepare minors for the sociology of
puberty,” that carve-out is extremely narrow and excludes a broad array
of protected materials. And the carve-out is itself problematic. It precludes
age-appropriate materials for minors under eleven who are undergoing
early puberty. It does not ensure the availability of “sexually explicit”
material (so defined) that is valuable to minors in other circumstances,
such as those who have experienced sexual abuse. And it requires
parental consent for even the oldest minors to obtain materials about the
sociology of puberty.

Indeed, the entire definition fails to make any distinction between what is
appropriate for the youngest readers and what is appropriate for readers
on the cusp of majority. There are some situations in which even young
readers should have access to materials that “describe” human genitalia.
See, for example, It’s Not the Stork! A Book about Girls, Boys, Babies, Bodies,
Families and Friends, by Robie H. Harris. Professional librarians are best
able to identify what those books are. But for legal purposes, it is
indisputable that older minors are constitutionally entitled to access more
material containing sexual content than young minors. See Fayetteville
Public Library v. Crawford County, 684 E. Supp. 3d 879, 904 (W.D. Ark. 2023)
(impeding access to books that are obscene for the youngest minor
“would likely impose an unnecessary and unjustified burden on any older
minor’s ability to access free library books appropriate to his or her age or
reading level”); Shipley, Inc. v. Long, 454 F. Supp. 2d 819, 829-30 (E.D. Ark.
2004) (holding that a statute that fails to distinguish between younger and
more mature minors “effectively stifles the access of adults and older
minors to communications and material that they are entitled to receive
and review”).



Furthermore, subsections (a)(3)—(5) of the proposed rule
unconstitutionally burden minor patrons’ right to access age-appropriate
materials and librarians’ right to speak about age-appropriate materials.

As to minor patrons, the rule would require patrons under sixteen to
obtain parental consent to check out materials encompassed by the
definition discussed above. It would additionally burden minors” access to
these materials by requiring them to be placed in a section “designated for
adults.” A book that merely uses a euphemism for genitalia would have to
be placed in the adult section (regardless of whether it is otherwise of
interest to adults), thus making it more difficult for minors to access it.
These restrictions on access are constitutionally impermissible. See Counts
v. Cedarville School District, 295 F. Supp. 2d 996, 1002 (W.D. Ark. 2003)
(holding unconstitutional a policy that imposed “the stigmatizing effect of
having to have parental permission to check out a book”).

Additionally, the requirement that public libraries not “knowingly
promote or advertise sexually explicit materials” presents serious
concerns about the First Amendment rights of librarians, given the
extraordinarily broad scope of “sexually explicit” as defined under the
proposed rule. The proposed rule would prevent librarians from creating
displays of books that contain any sexual content (regardless of whether
that content is apparent on the face of the work) and would prohibit
librarians from recommending any work that contains sexual content—
even to adults (though, again, given the broad scope of “sexually explicit,”
it would be no less problematic if the prohibition on promotion and
advertising were limited to minors). Besides being contrary to a librarian’s
professional purpose, this provision infringes librarians” speech rights.

In sum, the proposed rule is overbroad and presents serious First
Amendment problems. Any public library that adheres to these
regulations will violate the constitutional rights of its patrons and
librarians. You should scrap the proposed rule. At the very least, you
should significantly narrow it. Otherwise, the State Library and public
libraries that implement the rule run the risk of litigation.



Sincerely,

John Williams



